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OPINION

Before Justices Bridges, Lang and Lang-Miers
Opinion By Justice Bridges

Appellant Greenville Surgery Center, Ltd. (“GSC”) app#addrial court’s decision granting
appellees’ (“Doctors”) motion for summary judgment and denying G&G&s-motion for partial
summary judgment. We affirm.
Background
GSC owns and operates an opthalmology surgery center in Dallafo€twes are nine of
seventeen physicians invested in GSC as limited partners. @8&sal partner is Greenville

Surgery Center, Inc.



The partnership was evidenced by the Amended and Restated Ceréafidadgreement of
Limited Partnership of Greenville Surgery Center, Ltd. (“LP Agragifiexecuted on September
30, 1985 and amended from time-to-time thereafter. The LP Agreeorgained a covenant not to
compete that barred the limited partners from owning an interastompeting facility while being
a limited partner at GSC.

On January 5 2006, the LP agreement was amended by the Eighth Amenudiniemnt,
modified the covenant not to compete. Section 16.2 of the LP Agreemamigaded by the Eighth
Amendment, provides as follows:

16.2.1 Covenants of Limited PartnefsLimited Partner (except for the General

Partner or its affiliates who hold one or more Units) shall meesand, in the case of
an Entity Limited Partner, shall cause each of its Physioi@ndst Holders not to
serve as an officer, director or employee or consultant of, or holdgoira any
direct or indirect ownership interest in, or manage, lease, devettipeswise have
any financial interest in any business or entity (through a corporatartnership,
trust or other entity in which the Limited Partner or Physiamerést Holder, owns
or has a beneficial interest, or through the Limited Partnerzhgsician Interest
Holder’s spouse or children under the age of 25 or through a shareholdeesr,part
member or other (direct or indirect) equity owner of an Entityiteich Partner)
competing with the Partnership in the development, management or opeifain
outpatient surgical care facility within a ten-mile rachtithe Center from the date of
his admission as a Limited Partner and extending to the dateas®after the date
he is no longer a Limited Partner or Physician Interest Hoptevided that in no

event shall such period be less than five years following the datetad Partner is



admitted to the Partnership); provided, however, that no LirRiéether or Physician

Interest Holder shall be prevented from (i) serving as a meofldbée Board of

Trustees or medical staff, or holding any position other than mestafél of any

hospital; (ii) performing outpatient surgery in his office or in ather location he

may desire at any time; or (iii) owing less than 1% of thengagtock of a publicly-

held company which owns or operates one or more healthcare facilities.

In early 2007, the Doctors began discussing a new facility in patioh of the GSC
building’s lease expiration. By October of 2007, the Doctors enteied ountract for the purchase
of land located 1.5 miles from GSC'’s surgery center. The builditigeohew center would take
eighteen months and the Doctors intended to stay on with GSC during that time.

GSC requested to be a part of the new venture, but the Doctors denegligst and on
March 5, 2008, GSC'’s lawyer threatened the Doctors with a lawseging that the Doctors were
in violation of the covenant not to compete in the LP Agreement. Theidided suit, seeking a
declaration that the covenant not to compete was unenforceable. Thessd sought injunctive
relief, requesting the trial court enjoin GSC from interferinitpwheir efforts to build a new center.
After an evidentiary hearing, the trial court denied the injuncgirefy but stated it did not believe
the covenant not to compete was enforceable.

GSC counterclaimed for breach of contract.

Thereatfter, the Doctors filed a traditional motion for summarymetg and GSC filed a
traditional cross-motion for partial summary judgment. Theddalt granted the Doctor’'s motion
for summary judgment and denied GSC'’s cross-motion for partial synungment. This appeal
ensued.

Standard of Review



The standards for reviewing a traditional summary judgment drestablished. The party
moving for summary judgment has the burden of showing no genuine issue of matenastact e
and that it is entitled to judgment as a matter of I8eeTex. R. Civ. P. 166a(cNixon v. Mr. Prop.
Mgmt. Co, 690 S.W.2d 546, 548 (Tex. 1985). In deciding whether a disputed materiabteet is
exists, precluding summary judgment, evidence favorable to the non-malldre taken as true.
Nixon, 690 S.W.2d at 548-49. Further, every reasonable inference must be inddédyed af the
non-movant and any doubts resolved in its favial. A motion for summary judgment must
expressly present the grounds upon which it is made and must stalhdmthHase grounds alone.
McConnell v. Southside Indep. Sch. DiB&8 S.W.2d 337, 341 (Tex. 1998kpalin v. Children's
Med. Ctr. of Dallas27 S.W.3d 675, 688 (Tex. App.-Dallas 2000, no pet.).

When both parties move for summary judgment, each party musttsawn burden as the
movant. Dallas County Community College Dist. v. Boltd85 S.W.3d 868, 871 (Tex. 2005). The
court may consider all of the summary judgment evidence filedtbgrgrarty. Commissioners
Court v. Agan940 S.W.2d 77, 81 (Tex. 1997).

We must affirm the summary judgment if any one of the movantsigsehas meritDow
Chemical Co. v. Francjst6 S.W.3d 237 (Tex. 2001).

Analysis

GSC raises four issues for our consideration. First, GSC contemtisal court erred in
concluding the covenant not to compete was not supported by adequateration. Second, GSC
argues the trial court erred in holding that section 15.50(b) d&tkes business and commerce code
applies to the covenant not to compete between GSC and the DoctotsGSiéxalleges the trial
court erred in granting the Doctor’'s motion for summary judgmentalllyj GSC contends the

covenant not to compete meets the requirements of section 15.50(a)Texdsebusiness and



commerce code and, therefore, the trial court erred in denying G8@ien for partial summary
judgment.

We first turn to GSC'’s second issue, whether the trial cowrt err holding that section
15.50(b) of the Texas business and commerce code applies to the covettachmpete between
GSC and the Doctors.

Section 15.50(b) provides, in pertinent part, as follows:

(b) A covenant not to compete is enforceable against a person i@sehysician

by the Texas State Board of Medical Examiners if such coveoamles with the
following requirements:

(2) the covenant must provide for a buy out of the covenant by the physiaiegesonable

price or, at the option of either party, as determined by a muagiyd upon arbitrator or,

in the case of an inability to agree, an arbitrator of the cdwse/decision shall be binding

on the parties; . . ..

GSC contends that section 15.50(b) was not meant to apply to the covetiasitcase
because the covenant at issue does not affect the Doctors’ pafctiedicine. We disagree.

Statutory construction is a legal question reviewed de r@itsoof Rockwall v. Hughe246
S.W.3d 621, 625 (Tex.2008). We must construe a statute, first, by lookingtaithend common
meaning of the statute’s wordBitzgerald v. Advanced Spine Fixation Sys., 1886 S.W.2d 864,
865-66 (Tex.1999) (“[l]t is a fair assumption that the Legislatues to say what it means, and
therefore the words it chooses should be the surest guide to legisitgintg’). If the meaning of
the statutory language is unambiguous, we adopt, with few exceptiomdetipeetation supported
by the plain meaning of the provision’s words and terrtts. at 865. Further, if a statute is

unambiguous, rules of construction or other extrinsic aids cannot be esedttban ambiguityid.



at 866.

Section 15.50(b) outlines the situations in which a covenant not to competerteahbfe
against a person licensed as a physician by the Texas StatioBbeedical Examiners. Here, the
record demonstrates the Doctors are licensed physicians. SEc80(b)(2) requires the covenant
to include a buy-out provision if the covenant is to be enforceable aggihgsician. Ex. Bus. &

Com. CoDE ANN. 815.50 (b)(2). This buy-out clause requirement provides physicians with the
unique opportunity to buy out their covenants that is not available to anyeatptoyee subjectto a
covenant. SeeMike Kreager,The Physician’s Right in 815.50(b) to Buy Out a Covenant Not to
Compete in Texa$1 BAYLOR L. REV. 357, 419 (Spring 2009). The covenant before us, however,
contains no buy-out clause as required by section 15.50(b)(2). Thereforeovéeant is
unenforceable against the DoctoBee Gulf Coast Cardiology Group, P.A., v. SamiNan09-02-
009-CV, 2002 WL 1877175 (Tex. App.—Beaumont Aug. 15, 2002, pet. denied) (covenant not to
compete unenforceable since it did not contain a buy-out provision).

Based on our review of plain language of the statute and the covenemtowipete in this
case, we conclude the trial court properly applied section 15.50(b) inabes We, therefore,
overrule appellant’s second issue on appeal.

In light of our decision regarding appellant’s second issue, we neadadm@ss appellant’s
remaining issuesSee Dow Chemical Co46 S.W.3d 237. We affirm the judgment of the trial

court.
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