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T his article describes how to evaluate whether major subjects in handbooks 
and policies violate § 7 of the National Labor Relations Act (“NLRA” or 
“Act”), 29 U.S.C. §§ 151 et seq. This topic is important because the Na-

tional Labor Relations Board (“NLRB” or “Board”) has ruled, and will continue 
to rule, that company handbooks, policies, agreements and related discipline 
unlawfully interfere with, restrain or coerce1 the § 7 right of employees to engage 
in concerted activities for mutual aid or protection.2

This article applies to union and non-union companies but should be espe-
cially useful with respect to the non-union companies that employ 93.3 percent 
of the workforce.3 For 75 years, non-union employers and their employees have 
been subject to the NLRA.4 But typically non-union employers are unaware that 
they are subject to the Act until served with an unfair labor practice charge. This 
oblivion is understandable since historically non-union employers have – with-
out regard to the NLRA – set the terms of handbooks, policies and agreements, 
employees have acquiesced to those terms, and courts have relied on and enforced 
those terms. This oblivion needs to be corrected since the Board is increasingly 
reviewing and ruling on non-union employers’ handbooks, policies, agreements 
and related practices.

Section I describes the scope of § 7 rights. This knowledge is prerequisite to 
understanding the employee rights which a company’s handbook and policy 
language is not supposed to chill. Section II describes the current status of the 
Board’s application of § 7 to employer policy language regarding nine major 
subjects. Section III describes Board law applicable to employee discipline based 
on handbook and policy language that infringes § 7 rights.

I. Foundational Knowledge: Section 7 Rights
Section 8(a)(1) of the NLRA prohibits covered employers5 from interfering, re-
straining or coercing with § 7 rights of covered employees.6 Employer handbooks, 
policies and disciplinary decisions must not interfere, restrain or coerce employee 
activities within the scope of § 7. Knowledge of § 7 rights is a prerequisite to 
understanding what subjects and activities are off limits to handbooks, policies, 
agreements and disciplinary decisions. Once this knowledge is gained, it then 
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becomes possible to evaluate handbook and policy lan-
guage, to modify it if necessary, and to evaluate whether 
disciplinary decisions will violate the NLRA.

Aside from self-organizing and bargaining collectively, 
§ 7 gives covered employees7 the right to engage in “other 
concerted activities . . . for mutual aid or protection.” The 
word “activity” is undefined but generally applied in refer-
ence to wages, hours and working conditions of covered 
employees or “terms and conditions of employment.”8

Several fact patterns of activities may qualify as “con-
certed.” Activity engaged in by two or more persons 
is “concerted,” but two or more actors are not always 
required. Individual activity may qualify as “concerted” 
when “engaged in with or on the authority of other em-
ployees, and not solely by and on behalf of the employee 
himself.”9 Also, individual activity is “concerted” when 
the individual seeks “to initiate or to induce or to prepare 
for group action, as well as individual employees bringing 
truly group complaints to the attention of management.”10 
When an individual seeks to improve terms and conditions 
of employment, the activity is concerted provided he/she 
intends to induce group activity or to act as a representative 
of at least one other employee.11 This intent that causes 
individual activity to qualify as “concerted” need not be 
expressly articulated, and discussions about terms and 
working conditions may qualify as “concerted” without 
expressly or clearly stating that the intent is to induce 
group action.12 For example, employees’ discussion of a 
co-worker’s discharge is concerted activity.13 As another 
example, concerted activity occurs when two truck drivers 
have a radio conversation about safety concerns.14

Under § 7, the “mutual aid or protection” element is 
satisfied when the concerted activities “seek to improve 
the terms and conditions of employment or otherwise 
improve their lot as employees . . . .”15 Employees may 
seek mutual aid and protection by engaging in oral and/
or written communication about a broad range of subjects 
relating to terms and conditions of employment.16 Section 
7 protection is not limited to mass employee meetings 
or walkouts and may extend to causal conversations. For 
example, the mutual aid and protection element is satisfied 
when one employee warns a second employee that he/she 
may lose his/her job unless his/her performance improves17 
or even when an employee asks co-workers to verify the 
correctness of the first employee’s written record setting 
forth the verbatim language of a whiteboard message about 
working conditions.18

Employees’ § 7 rights are not dependent on whether 
the employer authorizes the “activity” or concurs with 
the “aid or protection” being pursued. For decades, courts 
and the Board have interpreted § 7 as including a right of 

employees to communicate and engage in robust debate 
among themselves and with the company, to complain 
to government agencies, and to attempt to bring about 
change by engaging in public and private communica-
tions. Section 7 rights may include activities that the 
employer has not authorized and goals with which the 
employer does not concur. Indeed, the scope of § 7 may 
potentially include employee letters to customers19 and 
employee public criticism of the company.20

Section 7 rights are not dependent on whether the 
activities are carried out politely and professionally. In 
various contexts, the Board and courts have ruled that § 7 
encompasses concerted activity involving communications 
that mock the company,21 use vulgar, offensive remarks,22 
or disrespectful language.23 By the same token, as discussed 
in section III.B., an employee’s behavior may go too far 
and lose § 7 protection,24 as demonstrated by the Fifth 
Circuit’s opinion that harassment and intimidation are 
not protected.25 

II. Evaluating Whether Employer 
Handbooks and Policies Chill 
Employees’ Section 7 Rights

Language of an employer’s handbook or policy is not sup-
posed to interfere with, restrain or coerce the exercise of 
employees’ rights guaranteed by § 7. A § 8(a)(1) violation 
arises when language interferes with, restrains or coerces 
§ 7 rights.

The courts and Board have already resolved the legal 
question of whether a § 8(a)(1) violation arises from a 
handbook or policy that standing alone chills § 7 rights, 
or does a violation also require proof that employees were 
in fact engaged in concerted activity. The courts have af-
firmed Board rulings that handbooks and policies that 
chill § 7 rights are unlawful standing alone.26

The NLRB administers unfair labor practices alleging 
that the § 7 right of non-management employees have 
been subjected to interference, restraint or coercion in 
violation of § 8(a)(1).27 In examining whether an em-
ployer’s handbook or policy language, standing alone, 
chills28 § 7 rights, the Board focuses on one or more of 
five analytical points:

Explicitness. Does the language of the handbook or 
policy explicitly restrict activities within the scope of § 7? 
If yes, the language violates § 8(a)(1) and is unlawful.29 
For example, banning union activity would be an unlawful 
explicit restriction.30

Employee Interpretation. May employees reasonably con-
strue the handbook or policy’s language as, among other 
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things, interfering with, restraining or coercing commu-
nications and efforts to engage in concerted activities for 
mutual aid or protection? If no, the language is lawful, but 
if yes, the language chills the employee’s § 7 rights and is 
unlawful. It is not a defense that the employer’s language 
may be ambiguous and subject to a second reasonable 
interpretation that would not chill § 7 rights.31 Similarly, 
was the language of the handbook or policy a response 
to actual or anticipated employee behavior constituting 
concerted activity for mutual aid and protection?32 If yes, 
the policy is probably unlawful since employees will likely 
interpret the language as applicable to the behavior.

Application. Has the language been applied to discipline 
an employee for his/her § 7 activity? If yes, the language 
is unlawful.

External Environment and Over Breadth. Employers are 
subject to statutes and regulations. These include, for ex-
ample, laws addressing anti-discrimination, protected health 
information, and insider trading. The Board is not oblivious 
to such laws and generally upholds employer adoption of 
handbook or policy language implementing restrictions 
and rules designed to achieve compliance with these laws. 
The Fifth Circuit has advised that an employer may require 
confidentiality for employee-specific information like social 
security numbers, medical records, background criminal 
checks, drug test results and other similar information.33 
However, handbook and policy language should not pro-
scribe acts beyond the minimum necessary for compliance 
with these laws. Overbroad language may violate § 8(a)(1).

Justification for Limited Exceptions and Over Breadth. 
Should a limited exception to employees’ § 7 rights be 
recognized, based on the employer’s legitimate interest in 
limiting specific employee behavior and communication?34 
To justify an exception, the Board will expect facts, not 
conclusory desires. If the evidence substantiates a legiti-
mate interest justifying an exception for specific employee 
behavior and communication, then a follow-up question 
may become whether the language of the handbook or 
policy exceeds the scope of the legitimate interest.35 Over-
broad language may infringe § 7 rights and be unlawful. 
It is not a defense that language is partially lawful.

The most prevalent and important NLRA issues over 
policy and handbook language may be grouped into nine 
categories serving as starting blocks for compliance.

A. Non-Disclosure and Confidentiality 
Language 

Employees have the § 7 right to communicate about “their 
terms and conditions of employment.”36 Companies often 
draft non-disclosure and confidentiality documents that 

impose restrictions on employee communications and 
related activities. The restrictions must be evaluated to 
determine whether they violate § 8(a)(1).

1. Broad Restraints: Risky and Generally 
Should be Avoided

Broad restraints are risky. They restrict the right of em-
ployees to communicate about working conditions and 
generally violate § 8(a)(1). For example, the Board has held 
that it is unlawful for language to impose non-disclosure 
requirements that employees not discuss the details of 
their job or company business, not give out information 
about customers, and not discuss company information 
unless it is already public.37 The Board has also ruled that 
it is unlawful for an employer to maintain a rule that pro-
hibits employees from disclosing “company information” 
without written authorization.38

Many employers use a definition of “confidential infor-
mation” to define what information may not be disclosed, 
and broad definitions may need to be modified to achieve 
compliance with the NLRA. Multiple examples from 
court cases illustrate definitions that are overbroad. Some 
agreements or policies contain “confidential information” 
definitions so broad that they even include information 
that is public.39 Some agreements or policies do not even 
define “confidential information.”40 Other handbooks, 
policies and agreements restrict disclosure of “confidential 
information” and define the term to generally encompass 
any “information related to the business . . . .”41

Such broad language may potentially give rise to two 
violations. One potential violation is whether such broad 
language – standing alone – chills employees’ § 7 right. In 
a union context, the Board has already held that language 
prohibiting employees from discussing “company business 
with our clients” is “unlawfully vague and overbroad” 
because “[e]mployees would reasonably construe this 
prohibition to restrict discussion about union-related mat-
ters.”42 It follows that, in a non-union environment, the 
Board would probably find the same language to be over-
broad because employees would interpret it as prohibiting 
discussions about wages, hours and working conditions. 
The second potential violation may arise in the event the 
employer sues in state court to enforce handbooks, policies 
and/or agreements containing overbroad non-disclosure 
or confidentiality language. Before filing such a suit, the 
employer should evaluate whether the act of filing suit 
may constitute a second, independent violation of the 
NLRA. The act of seeking judicial enforcement of an 
overbroad provision constitutes an independent violation 
of the NLRA.43
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2. Specific Restraints: Less Risky But 
Careful Drafting Required

Specific restraints are less risky but must not infringe the 
right of employees to communicate about subjects within 
the scope of § 7, as described in section I. Logically, a 
strong argument can be made in support of the lawfulness 
of confidentiality language on similar illustrative specific 
subjects such as security, blueprints, investments, profits and 
losses, technical manuals, operating manuals, market stud-
ies, research and development, analyses of competitors and 
protected health information. When reviewing which cat-
egories of information may be restricted, the Board has not 
disapproved “drug and alcohol screening results, personal/
bereavement/family leave information, insurance/workers 
compensation, customers lists (address, telephone number, 
medical/health related), investigations by outside agencies 
(formal and informal), financial, supplier lists and prices, fee/
pricing schedules, methods, processes or marketing plans.”44

A specific or narrow restriction on communication still 
must not chill communications about subjects within the 
scope of § 7. For example, counseling and discipline forms 
that state that the matter is confidential and should not 
be discussed are unlawful under § 8(a)(1) because they 
chill employee communications about discipline, which 
is a subject within the scope of the employees’ § 7 right.45 
As another example, employers often prohibit disclosure 
of personnel information, and the Board has ruled that a 
prohibition against disclosure of “personnel file informa-
tion” is unlawful.46 These rulings are logical since commu-
nications about discipline and personnel information have 
long been held to be within the scope of § 7. Consistent 
with this reasoning, the Board has held it is unlawful for a 
policy or handbook to prohibit employees from disclosing 
personnel information, including addresses and telephone 
numbers, and the content of handbooks.47 Likewise, a 
prohibition against disseminating “personal or financial 
information” is overbroad and unlawful.48 In the same 
vein, an employer may regard coaching and counseling 
documents as “extremely confidential” but it is unlawful to 
forbid employees from discussing, coaching and counsel-
ing with co-workers and people outside the company.49

The NLRB’s general counsel has provided examples of 
what he deems to be lawful restrictions on employee com-
munications about the workplace. Some of the examples 
involve limitations that are specific in scope, encourage 
compliance with other laws, and/or are objectively justifi-
able. These examples are as follows:

If necessary to comply with securities regulations, 
employer may request employees to confine social 
media networking to matters related to the company.50

“Respect financial disclosure laws. It is illegal to commu-
nicate or give a ‘tip’ on inside information to others so 
that they may buy or sell stocks or securities. Such online 
conduct may also violate the Insider Trading Policy.”51

“Respect all copyright and other intellectual property 
laws . . . it is critical that you show proper respect for 
the laws governing copyright, fair use copyrighted 
material owned by others, trademarks and other 
intellectual property.”52

Do not reveal non-public information consisting of 
“Secret, Confidential or Attorney-Client Privilege 
information.”53

Other examples are relatively broad, but according to the 
general counsel, would not be construed by employees as 
limiting § 7 rights. These other examples include:

Postings must “Maintain the confidentiality of 
[Employer] trade secrets and private or confidential 
information. Trade secrets may include informa-
tion regarding the development of systems, process, 
products, know-how, and technology. Do not post 
internal reports, policies, procedures or other internal 
business-related confidential communications.”54

No unauthorized disclosure of “business ‘secrets’ or 
other confidential information.”55

“Misuse or unauthorized disclosure of confidential 
information not otherwise available to persons or 
firms outside [Employer] is cause for disciplinary 
action, including termination.”56

“Do not disclose confidential data, or other non-
public proprietary company information. Do not 
share confidential information regarding business 
partners, vendors or customers.”57

3. Justification for Limited Exceptions
In some contexts an employer may argue that consider-
ations such as confidentiality or privacy justify recognition 
of an exception to the employees’ § 7 right. This may arise, 
for example, in the context of internal, government and/
or accident investigations. Section 7 includes the right of 
employees to discuss internal investigations, government 
investigations, and causes of an accident. Thus, the Board 
has ruled that: (1) a blanket requirement – that employees 
may not discuss investigations – infringes the § 7 right of 
employees,58 (2) a restriction on disclosure of information 
related to “investigations by outside agencies” is unlaw-
ful,59 and (3) it is unlawful for language in an employer’s 
handbook to prohibit employees involved in accidents 
from “mak[ing] any statements about an accident to 
anyone except the police or [employer] officials. . . .”60

However, limited exceptions may be permissible. 
The Board’s general counsel has advised that, under 
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§ 7, employees have a right to discuss investigations 
and discipline, except that, on a case-by-case basis, an 
employer may demonstrate a substantial and legitimate 
business justification for restricting employee discus-
sions. A generalized blanket need to protect the integrity 
of investigations will not qualify as objective evidence 
justifying a limited exception. In providing guidance, 
the general counsel listed examples of exigencies he 
deems sufficient to justify an exception. The exigencies 
are that, in a particular case, a witness has a specific 
need for protection, testimony is in danger of being 
fabricated, and/or there is a need to prevent a cover-up.61 
Thus, handbook or policy language may lawfully state 
that, on a case-by-case basis, the company may decide 
in some circumstances that confidentiality about an 
investigation must be maintained, and an employee’s 
failure to maintain confidentiality, when required, will 
result in discipline.62 To date, the law governing limited 
exceptions is relatively undeveloped. 

B. Language Imposing Standards for 
Behavior and Communication Content

Employees have the § 7 right to criticize the company’s 
wages, hours and working conditions and to seek im-
provement. Some of these communications may be 
loud or strongly worded. Yet employers have a right to 
maintain discipline and production and often adopt 
policies or require agreements establishing behavioral 
and communication content standards. In reconciling 
these two competing rights, the Board may examine 
whether the employer’s language is vague and ambigu-
ous, and if so, project how employees might interpret 
the language in the context of the particular issue in the 
particular workplace.

Projection of how particular employees in a particu-
lar workplace are likely to interpret particular language 
has left some uncertainty about whether language 
standing alone will likely be held lawful or unlawful. 
On the one hand, as explained in the following subsec-
tion “1,” many examples demonstrate opinions that 
prior behavior and communication restraints gener-
ally chill § 7 rights. On the other hand, as explained 
in the following subsection “2,” many other examples 
demonstrate opinions that prior behavior and com-
munication restraints do not chill § 7 rights. Most of 
the opinions in the lawful/unlawful camps are reconcil-
able. A few have not been adequately reconciled (e.g., 
accuracy, respect and courtesy), and for these, risk 
minimization may lead to consideration of tracking 
language held lawful. 

1. Unlawful Standards
The Board and/or its general counsel have indicated it is 
unlawful for a policy to provide (1) that employees are 
prohibited from posting statements “that damage the 
Company, defame an individual, or damage any person’s 
reputation,”63 (2) that employees are prohibited from mak-
ing “false, fraudulent or malicious statements,”64 (3) that 
employees are prohibited from engaging in disrespectful 
conduct,65 (4) that “inappropriate” discussions about the 
company, management, and/or co-workers” are prohib-
ited,66 (5) that “courtesy” is required,67 (6) that “disparaging 
comments about the company through any media, in-
cluding online blogs, other electronic media, or through 
the media” are prohibited,68 (7) that employees may not 
use social media to engage in communications that could 
negatively impact the employer’s reputation or interfere 
with the employer’s mission,69 or (8) that communications 
must be completely accurate and not misleading.70 These 
restrictions and standards of behavior and content may be 
interpreted by employees as applying to criticism of wages, 
hours and working conditions.71 As such, the restrictions 
and standards chill protected § 7 rights and are unlawful.

In line with this reasoning, the general counsel has 
indicated that he deems it unlawful for an employer’s 
policy to warn that, “Offensive, demeaning, abusive or 
inappropriate remarks are as out of place online as they 
are offline.”72 The general counsel has also written that he 
deems the following employer language to be unlawful:

“Don’t pick fights” online.73

Do not make “insulting, embarrassing, hurtful or abusive 
comments about other company employees online.”74

Avoid “the use of offensive, derogatory, or prejudicial 
comments.”75

Do not send “unwanted, offensive, or inappropriate 
emails.”76

Material that is . . . embarrassing . . . defamatory, or 
otherwise inappropriate may not be sent by email.”77

The Board has ruled that it is unlawful for a work rule 
to prohibit “[d]iscourteous or inappropriate attitude or 
behavior to passengers, other employees, or members of 
the public. Disorderly conduct within working hours.”78 
According to the Board, the language is too imprecise 
and could be interpreted by employees as limiting § 7 
communications concerning the terms and conditions of 
employment. Additionally, the Board has ruled that it is 
unlawful for a work rule (1) to prohibit participation “in 
outside activities that are detrimental to the Company’s 
image or reputation, or where a conflict of interest exists,”79 
or (2) to prohibit “conducting oneself during non-working 
hours in such a manner that the conduct would be detri-
mental to the interest or reputation of the Company.”80
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2. Lawful Standards
The Board has ruled that the following language is lawful:

A handbook rule prohibiting “[p]oor work habits 
including loafing, wasting time, loitering, or exces-
sive visiting”81

A handbook rule prohibiting “[p]rofane or abusive 
language where the language used is uncivil, insulting, 
contemptuous, vicious or malicious”82

A handbook rule prohibiting “fighting, violence, 
threats, harassment, intimidation, horseplay, and 
other disruptive behavior in the workplace”83

In one case, the Board ruled that the following language 
was unlawful because it was in the disjunctive: making 
“false, vicious or malicious statements concerning the 
Company or its services, a client, or another employee.” 
Presumably, if the “or” had been “and,” then the rule 
would have been lawful since the Board reasoned that rules 
against “merely false statements” are unlawful, whereas 
rules against “maliciously false statements” are lawful.84

The Board has ruled that the following anti-gossip 
prohibition is lawful and does not infringe employees’ § 
7 right: “Gossiping about other Team Members (includ-
ing supervisors, manager, directors, etc.).”85 The Board 
concluded that employees would not reasonably construe 
this rule to restrict § 7 activity.

In another case, the employer’s workplace civility policy 
provided, “Treat all co-workers and individuals with respect, 
patience and courtesy . . . Never engage in abusive or disrup-
tive behavior . . . [I will] not tolerate any threats of harm . . . 
or any conduct that harasses, disrupts, or interferes with an-
other workforce member’s work performance or that creates a 
hostile work environment.”86 The Board did not rule that this 
civility rule, standing alone, violated § 8(a)(1) by interfering 
with the § 7 rights of employees. Instead, the Board relied 
only on the third prong of Lutheran Heritage Village-Livonia,87 
and thus ruled that the employer had unlawfully applied the 
civility rule. From this, an inferential argument may be made 
that the rule, standing alone, is not unlawful.

The NLRB’s general counsel has provided examples of 
behavioral and content-type language he deems not to 
violate § 8(a)(1). The examples are as follows:

Always be fair and courteous to fellow associates, 
customers, members, suppliers or people who work 
on behalf of [Employer].88

If you decide to post complaints or criticism, avoid us-
ing statements . . . that reasonably could be viewed as 
malicious, obscene, threatening or intimidating, that 
disparage customers, members, associates or suppliers, 
or that might constitute harassment or bullying.89

Make sure you are always honest and accurate when 
posting information or news.90

When using social media to post comments about 
supervisors and co-workers, employees may not make 
comments that are vulgar, obscene, threatening or 
harassing.91

When using social media, employees may not make 
comments that are a violation of the company’s 
policy against discrimination, harassment or hostil-
ity on account of age, race, religion, sex, ethnicity, 
nationality, disability or other protected class, status 
or characterization.92

“Making inappropriate gestures, including visual 
staring.”93

Any logos or graphics by employees “must not reflect 
any form of violent, discriminatory, abusive offensive, 
demeaning or otherwise unprofessional image.”94

“Threatening intimidating, coercing, or otherwise 
interfering with the job performance of fellow em-
ployees or visitors.”95

No “harassment of employees, patients or facility 
visitors.”96

C. Language Threatening Litigation
Some employer handbooks and policies couple threats of 
legal action to non-disclosure or confidentiality language 
and to behavior and content language.97 Such a coupled 
threat violates § 8(a)(1) if the referenced or underlying 
non-disclosure or confidentiality language is overbroad 
and violates § 7.98 If the referenced or underlying language 
is lawful, then logically the threat, too, should be lawful.

D. Language Restricting Non-Work 
Time Use of Company Computers for 
Concerted Activity

In December 2014, the Board issued its decision in 
Purple Communications.99 The opinion adopted the 
presumption “that employees who have rightful access 
to their employer’s email system in the course of their 
work have a right to use the email system to engage in 
Section 7-protected communications on nonworking 
time.”100 To rebut the presumption, the employer must 
demonstrate that, in order to maintain production or 
discipline, special circumstances are necessary to restrict 
the right to use the email system during non-working 
hours. According to the Board, total bans will rarely 
be justified, and employers may “apply uniform and 
consistently enforced controls” to the extent necessary 
to maintain production and discipline.101

Many non-union employers have electronic commu-
nications policies which totally prohibit employees from 
using the company email system for any purpose except 
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company business. Under the Board’s Purple Communica-
tions opinion, these policies will be unlawful unless the 
employer qualifies as one of the “rare” employers that can 
factually prove that a total ban is necessary to maintain 
production and discipline.

If a total ban can be justified or if the employer imposes 
partial restrictions, then that is not the end of the legal risk 
analysis because a follow-up issue will become whether the 
ban or restrictions are uniformly and consistently enforced. 
For example, a total ban might be enforced against em-
ployees who use company computers to complain about 
low wages but not enforced against other employees who, 
during non-work time, use the company computers to 
send out birthday notices, to communicate with family 
members, to send out softball schedules, to collect dona-
tions for children’s athletic teams, or to communicate 
about a football or basketball pool. Such evidence would 
show disparate treatment – the ban is enforced against § 
7 activities but not against other activities – causing the 
ban’s application to violate the Act.

E. Language Regarding Strikes  
and Walkouts

Fundamental to § 7 is the right to go on strike or walk 
off the job. Some walkouts and other strike activity are 
protected whereas other strikes and walkout activities have 
not been historically protected (e.g., intermittent strike ac-
tivity).102 The Board has announced the general guideline 
that an employer’s policy, handbook or rule will be treated 
as lawful if it makes no mention of “strikes,” “walkouts,” 
“disruptions” or the like, but the policy, handbook or rule 
will be unlawful if it mentions these subjects.103 According 
to the Board, when an employer’s policy, handbook or 
rule omits mention of these specific subjects, employees 
will understand the rule to pertain to employees leaving 
their posts for reasons unrelated to protected concerted 
activity. The Board’s opinion does not specifically discuss 
intermittent strike activity and the protected/unprotected 
distinction for strikes and walkouts.

Accordingly, the general counsel has expressed the 
opinion that the following rules are unlawful:

“Walking off the job . . . is prohibited.104

“Failure to report to your scheduled shift for more 
than three consecutive days without prior authoriza-
tion or ‘walking off the job’ during a scheduled shift” 
is prohibited.105

In contrast, the general counsel has expressed the opinion 
that it is lawful for a rule to state that “leaving Company 
property without permission may result in discharge.”106

F. Language Imposing Restrictions  
on Whom and Under What Conditions 
an Employee May Communicate  
for the Company 
Policy or handbook language intending to clarify who does 
and does not speak for the company is lawful. A policy 
may lawfully provide that “employees are prohibited from 
representing employee opinions or statements as being 
those of the employer,107 that an employee must expressly 
state that his/her postings are “my own and do not repre-
sent [Employer’s] positions, strategies or opinions,”108 and 
that “Users may not post anything on the Internet in the 
name of [Employer] or in a manner that could reasonably 
be attributed to [Employer] without prior written autho-
rization from the President or the President’s designated 
agent.”109 Moreover, a policy may lawfully state, “Express 
only your personal opinions. Never represent yourself as 
a spokesperson for [Employer].”110

In contrast, company policies may contain language 
providing that no one except an official representative is 
authorized to speak to the media or other outsiders about 
company business. The language may go on to provide that 
any employee must obtain approval before speaking to the 
media or other outsiders about company business or even 
prohibit employees from speaking to the media. These 
policies explicitly limit the § 7 right of non-management 
employees to publicize and seek public support for issues 
relating to wages, pay and working conditions and for this 
reason chill § 7 rights and violate § 8(a)(1).111 

G. Language Requiring Arbitration
A substantial number of non-union employers have ad-
opted arbitration and other alternative dispute resolution 
policies. Some of these apply to all or nearly all disputes. 
Policies providing for arbitration should exclude NLRB 
proceedings. It is unlawful for a document to require arbi-
tration of unfair labor practices that the Board processes. 
If employees may reasonably interpret the employer’s lan-
guage as precluding or restricting access to the NLRB and/
or its processes, then the policy chills employees’ exercise 
of their § 7 rights and violates § 8(a)(1).112 

H. Class Action Waiver Language
The NLRB has reaffirmed its position that class action 
waivers, imposed as a condition of employment, are 
incompatible with the policy underlying the NLRA and 
therefore unlawful.113 Although the Fifth Circuit has 
rejected the NLRB’s position,114 the Board continues to 
enforce its ruling outside the Fifth Circuit.
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I. Savings Clause
A “savings clause,” sometimes referred to as a disclaimer, 
is a term referring to a statement that the handbook or 
policy should not be interpreted in such-and-such a way. 
Theoretically, the savings clause guards against an unlaw-
ful interpretation and will “save” the handbook or policy 
from being declared unlawful.

The NLRB and its general counsel have issued several 
opinions about savings clauses.115 According to the Board, 
a savings clause (1) must be sufficiently broad to address the 
broad panoply of rights protected by § 7, (2) the clause’s 
placement in a handbook must be prominent and proxi-
mate to the rules it purports to save and/or refer to them, 
and (3) the non-union employer must not commit unfair 
labor practices that contradict the savings clause’s purpose.116

The NLRB’s Office of general counsel has issued an Ad-
vice Memorandum117 stating that the following language 
in a social media policy is lawful:

Nothing in Cox’s social media policy is designed to 
interfere with, restrain, or prevent employee commu-
nications regarding wages, hours, or other terms and 
conditions of employment. Cox Employees have the 
right to engage in or refrain from such activities. . . .

DO NOT make comments or otherwise commu-
nicate about customers, coworkers, supervisors, the 
Company, or Cox vendors or suppliers in a manner 
that is vulgar, obscene, threatening, intimidating, ha-
rassing, libelous, or discriminatory on the basis of age, 
race, religion, sex, sexual orientation, gender identity 
or expression, genetic information, disability, national 
origin, ethnicity, citizenship, marital status, or other 
legally recognized protected basis under federal, state, 
or local laws, regulations, or ordinances. Those com-
munications are disrespectful and unprofessional and 
will not be tolerated by the Company. . .

DO respect the laws regarding copyrights, trade-
marks, rights of publicity and other third-party 
rights. To minimize the risk of a copyright viola-
tion, you should provide references to the source(s) 
of information you use and accurately cite copy-
righted works you identify in your online com-
munications. Do not infringe on Cox logos, brand 
names, taglines, slogans, or other trademarks.

The first paragraph quoted above demonstrates language 
sufficiently broad to address the broad panoply of § 7 
rights, and its location in conjunction to the second and 
third paragraphs demonstrates placement.

III. Discipline Based on  
Handbooks and Policies That 
Violate Section 7 Rights

Before imposing discipline based on handbook or policy 
language, the employer should evaluate whether the con-
templated discipline may violate the NLRA. The evaluative 
steps are outlined in the following four sections.

A. Has the Employee Engaged in 
Concerted Activity?

The first evaluative step is to inquire whether the employee 
in question has engaged in acts within the scope of § 7, 
i.e., concerted activity for mutual aid or protection. The 
question and its answer are vital to evaluating the legal 
risk. Some subjects qualify as concerted activity within 
the scope of § 7. For example, in one case, the employee 
had discussed salaries, which violated an employer rule. 
However, discussion of salaries qualifies as concerted activ-
ity protected by § 7, and the discharge was unlawful. 118 
Other subjects do not qualify as concerted activity within 
the scope of § 7. For example, a company discharged an 
employee because her Facebook comments spoke about 
population control and thinning out the population by 
picking people off. The posting was not about working 
conditions and did not qualify as concerted activity.119 

B. Has the Concerted Activity  
Lost Legal Protection?

The second evaluative step inquires whether the em-
ployee’s acts have lost legal protection or whether they 
remain legally protected. Opprobrious or extreme acts 
lose legal protection.120 In determining whether an act 
loses protection, the Board focuses on (1) the nature of 
the communication or act, (2) its subject, (3) the nature 
of the employee’s outburst, and (4) whether the employer 
provoked the outburst.121

In the context of labor disputes between unions and 
employers, the Board has historically given employees 
considerable latitude for concerted activity before legal 
protection is lost. For example, the Board ruled that 
protection has not been lost when an employee mocked 
the company,122 used disrespectful language,123 called 
the company’s president a “son of a bitch,” encouraged 
customers to give work to another company,124 said a 
manager was “a NASTY MOTHER FUCKER” and 
“Fuck his mother and his entire fucking family,”125 and 
demanded qualified supervision.126
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In non-union contexts, the Board’s articulated legal 
standard is that legal protection is lost when the concerted 
activity has been opprobrious and extreme. In practice, 
behavior that may be protected in the context of a labor 
dispute between a union and company may not necessar-
ily be protected in a non-union context. For example, the 
Board has ruled that protection is lost when on Facebook 
employees give detailed descriptions of specific insubordi-
nate acts that were planned.127 As another example, pro-
tection is lost when the employee’s comment on a private 
Facebook group message dares the employer to fire her.128

The Board generally examines vulgarity, profanity and 
name calling among co-workers in light of the context of 
what is or is not pervasive and generally tolerated in the 
particular workplace. If vulgarity, profanity and name 
calling among co-workers are pervasive and generally ac-
cepted, then that profanity and derogatory name calling 
generally will not cause the concerted activity to lose pro-
tection.129 If vulgarity, profanity and name calling among 
co-workers are not pervasive and/or generally accepted, 
then such activity may lose § 7 protection. 130 

C. Is the Discharge Based on a Rule, and 
if So, Is it Lawful or Unlawful?

A third evaluative step inquires whether the employee 
has been discharged for violation of a rule, and if so, is 
the rule unlawful under the NLRA. A rule may be law-
ful because it does not apply to concerted activity. If an 
employee has violated the rule, and the rule is not being 
applied to concerted activity, then there should not be a 
risk of a § 8(a)(1) violation. But, if the employer’s rule 
applies to concerted activity and is unlawful, the discharge 
generally is unlawful. For example, one employee made 
a Facebook post complaining she performed more work 
than co-workers, and five co-workers angrily replied.131 
The company fired the five employees for harassment and 
bullying. The discharges were held to violate § 8(a)(1) 
because the co-workers were engaged in concerted activity.

An exception exists to the Board’s ruling that a discharge 
based on an unlawful rule is also unlawful. The exception 
arises when the employer discharges an employee based on 
a rule that violates § 8(a)(1), but the employee’s act was 
egregious or gross misconduct that actually interfered with 
the work of employees or with the employer’s operations, 
and that interference was the reason for discipline.132 For 
example, in one case,133 an agreement (“pledge”) pro-
hibited employees from disclosing confidential matters 
such as “financial information, including costs,” as well 
as personnel information. The agreement was unlawfully 
overbroad and chilled § 7 rights. The employee disclosed 

the disparity between rates paid to the company’s driver 
and the rates charged to clients, which caused customer-
relations problems and an eventual loss of business. 
Although the employee was discharged for violation of a 
rule that in turn violated the NLRA, the discharge was 
lawful because the gross misconduct interfered with the 
employer’s operation. The Board explained that the em-
ployee deliberately “betrayed” the company’s confidential-
ity interest. Sustaining the discharge would not chill the 
§ 7 rights of co-workers because they knew the employee 
had been discharged for gross misconduct.

D. If the Case is “Mixed Motive,” Can the 
Employer Sustain its Burden?

The final evaluative step applies when a mixed motive 
analysis is required. Circumstances may include multiple 
acts, one of which is “protected” and another of which is 
unprotected. For example, in one case, a worker installed 
insulation. He (1) discussed or complained about wages 
with co-workers, which was “protected,” concerted activity 
that violated a company rule against disclosing wages (the 
rule was unlawful), and (2) he was not a good “fit” for 
the job, as demonstrated by the fact that he repeatedly en-
gaged in acts causing holes in the ceilings of customers.134 
The company discharged the employee. This presented a 
“mixed motive” case.

The Board follows the Wright Line analysis.135 A prima 
facie is established by (1) the employee’s protected activity, 
(2) the employer’s knowledge of it, and (3) the employer’s 
animus. If a prima facie case is established, it becomes the 
company’s burden to establish that it would have taken the 
adverse action in the absence of the employee’s protected 
activity.136 The employer must show that it actually relied 
on the legitimate reason.137

In the case of the insulation worker who had stepped 
through ceilings, the employer needed to show that it 
discharged employees who stepped through ceilings. But 
the evidence did not show that the employer discharged all 
employees who stepped through ceilings. The evidence es-
tablished that many employees who stepped through ceil-
ings were not discharged. Therefore, the employer failed 
to sustain its burden, and the discharge was unlawful.

IV. CONCLUSION
The lawfulness or unlawfulness of employer policies and 
handbooks is gaining increased practical importance. 
Employees of non-union employers are becoming in-
creasingly aware of their rights under the NLRA. In 
organizing campaigns and during labor disputes, unions 
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are increasingly filing unfair labor practices challenging 
provisions in employer policies and handbooks.

At one time, compliance was delayed due to uncertainty 
over the validity of some of the Board’s decisions, but today 
that uncertainty has largely dissipated.138 From a jurispru-
dence perspective, a few of the rulings in the behavior/content 
grouping cannot be completely reconciled, as some predict-
ability is inherently lacking due to the Board’s non-objective 
but understandable focus on how employees in the specific 
workplace will probably interpret the specific language at 
issue. Today, however, there is more than ample Board prec-
edent to enable attorneys to give meaningful advice.

It would not be prudent to ignore Board law based 
on the hope that it will change upon the next presi-
dential election cycle. The current NLRB members 
and the general counsel will hold office for at least 
several more years and beyond the date of the next 
presidential election.139 The outcome of the 2016 
presidential election is uncertain. Congress continues 
to fund the NLRB. An amendment to NLRA § 7 is 
unlikely, as is a broad-based judicial reversal of the 
current Board decisions. Hence, the Board’s current 
direction probably will not materially change for at 
least several years.
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that an obscenity outburst in front of custom-
ers is more serious than an obscenity outburst 
in front of co-workers and is to be analyzed 
differently. The court remanded the case to 
the Board. NLRB v. Starbucks Corp., 679 F.3d 
70, 77 (2nd Cir. 2012).

131 Hispanics United of Buffalo, Inc., 359 NLRB No. 
37 (Dec. 14, 2012).

132 The Continental Group, Inc., 357 NLRB No. 39 
(Aug. 11, 2011).

133 Frac Flex Logistics, LLC, 360 NLRB No. 120 (May 
20, 2014).

134 Alternative Energy Application, Inc., 361 NLRB No. 
139 (Dec. 16, 2014).

135 Wright Line, 251 NLRB 1083 (1980), enforced 

on other grounds, 662 F.2d 899 (1st Cir. 1981), 
approved in NLRB v. Transportation Management 
Corp., 462 U.S. 393 (1983).

136 Alternative Energy Applications, Inc., 361 NLRB 
No. 139 (Dec. 16, 2014).

137 Id.
138 The opinion in Noel Canning v. NLRB, 134 S. 

Ct. 2550 (2014) impacted decisions between 
December 2012 and August 2013. Initially, there 
was uncertainty about which opinions should be 
considered valid Board decisions. Today nearly 
all of that uncertainty has been resolved.

139 Board members and their respective term expira-
tion dates are as follows: Chair Pearce: August 27, 
2018; Member Hirozanir: August 27, 2016; Mem-
ber Miscimarra: December 16, 2017; Member 
Johnson: August 27, 2015; and Member McFerran: 
December 16, 2019. The general counsel operates 
independently from and is not appointed by 
the Board, and the term of the current general 
counsel, Richard Griffin, Jr., does not expire until 
November 3, 2017.
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